STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ALI A SOSSOUS,
Petitioner,
Case No. 05-1240

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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RECOMVENDED ORDER

On June 7, 2005, a final adm nistrative hearing in this
case was held in Tanpa, Florida, before Fred L. Buckine,
Adm ni strative Law Judge, Division of Adm nistrative hearings.

APPEARANCES

For Petitioner: Alia Baptiste Sossous, pro se
10310 Birdwatch Drive
Tanpa, Florida 33647

For Respondent: Dana M Wehle, Esquire
Departnment of Financial Services
612 Larson Buil di ng
200 East (Gaines Street
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue to be determ ned is whether Petitioner has
denonstrated eligibility for licensure as a resident life,

i ncludi ng variable annuity, insurance agent.



PRELI M NARY STATEMENT

On or about Cctober 4, 2004, Petitioner, Alia Sossous,
filed an application with Respondent, Departnent of Fi nanci al
Services (Departnent), seeking licensure as a resident life,

i ncluding variable, annuity insurance agent. By letter dated
Decenber 16, 2004, the Departnent advised Petitioner that her
application was deni ed because of her failure to divul ge her
crimnal history in her application and because of her failure
to nmeet the waiting period applicable to the crinme in question.
Petitioner tinely requested a hearing regarding that denial, but
failed to provide all the information called for by the nodel
rules. The Departnment sent Petitioner a letter requesting
clarification, and Petitioner filed a nore detailed request to
the Departnent. This cause was thereafter transferred to the
Division of Adm nistrative Hearings to conduct an evidentiary
pr oceedi ng.

At the June 7, 2005, hearing, Petitioner testified on her
own behal f and offered no exhibits into evidence. The
Departnment made inquiry of Petitioner. The Departnent's
Exhibits 1 through 6 were adnmtted i nto evi dence.

The Transcript of the hearing was filed on June 6, 2005.
Petitioner did not file a proposed recommended order. The
Proposed Recommended Order filed by Respondent has been

considered in the preparation of this Recormmended Order



FI NDI NGS OF FACT

Based upon the observation and the deneanor of the
W tnesses while testifying, docunentary material received in
evi dence, stipulation of the parties, and evidentiary rulings
during the hearings, and the entire record conplied herein, the
followi ng relevant, material, and substantial facts are
det er m ned:
1. The Departnent is the state agency responsible for the
licensure of insurance agents in the State of Florida, pursuant
to Chapter 626, Florida Statutes (2004).
2. On Cctober 4, 2004, Petitioner filed an online
application with the Departnment seeking licensure as a resident
life, including variable annuity, insurance agent.
3. The online application form conpleted by Petitioner for
the licensure at issue included the follow ng question:
Have you ever been convicted, found guilty,
or pled guilty or nolo contendere (no
contest) to a felony or crine punishable by
i mpri sonnent of one (1) year or nore under
the laws of any rmunicipality, county, state,
territory or country, whether or not
adj udi cation was w thheld or a judgnent of
convi ction was entered?

Petitioner answered this question in the negative.

4. On Novenber 9, 2004, the Departnment sent a letter to

Petitioner, requesting she provide, anong other things,



certified copies of court docunments relating to her 1999 arrest
in Hllsborough County, Florida, for child abuse.

5. Petitioner found the above question to be confusing and
in an attenpt to be conpletely forthcom ng, she sent the
Departnent copies of two docunents: (1) an August 9, 2004,
letter to Petitioner fromthe Departnent of Corrections and
(2) Petitioner's two-page printout regarding the
Probati on/ Parol e record. The Departnent received the referenced
docunments on Novenber 23, 2004.

6. Petitioner's crimnal history established a
Novenber 18, 1999, arrest on two felony counts of aggravated
child abuse. Petitioner had used an electric cord to spank her
daughter as puni shment for stealing and had |l eft marks on the
child as a result. The two-count information was filed in the
Thirteenth Judicial Crcuit, Hillsborough County Circuit Court,
Case No. 99-20373, on January 27, 2000.

7. On Decenber 13, 2000, Petitioner entered a plea of
guilty to one felony count of child abuse, as set forth in Count
Il of the information, and the second count pendi ng agai nst

Petitioner was nolle prossed. The disposition of the case was

t hat adjudication of guilt be withheld on the one fel ony count
of child abuse and that Petitioner be placed on four years

probation and required, inter alia, to conplete parenting and

anger managenent cl asses, which she did.



8. CGircunstances that resulted in Petitioner's plea
i nvol ved her nethod of disciplining her daughter. Petitioner
was born and grew up in Haiti and her nethod of punishnent,
spanki ng her daughter with electric cord, is culturally
accepted. Spanking with electric cord | eaves bruises and nmarks
on the child spanked.

9. Petitioner's testinony indicates that she |earned
t hrough her anger managenent cl asses that the Haitian nethod of
puni shment is not considered appropriate, and ot her nonphysi cal
met hods woul d bring about desired results.

10. Petitioner now has four children. She is enployed by
Lakeshore Villas, a nursing hone where she is responsible for
caring for elderly persons, as a full-tine Certified Nursing
Assistant (CNA). To acquire her CNA |icense fromthe Depart nment
of Health (DCH), Petitioner testified that she reported her
crimnal history to the DOH, and no disciplinary action was
taken by the agency because of her plea.

11. Even though the answer to the crimnal history
guestion on her application for |licensure was not correct,
ci rcunst ances evident from evidence of record reveal s that
Petitioner, in fact, disclosed her crimnal history to the
Departnment prior to the Departnent's specific inquiry about that

history. She testified that her "no" answer on the application

was because she spent only two days in jail. Subsequently



realizing the possibility of a m sunderstandi ng, Petitioner,
before a request by the Departnent, mailed docunents to the
Departnent that disclosed her crimnal history.

12. Viewed in the totality of circunstances, Petitioner's
vol untary disclosure of her crimnal history negates any
reasonabl e i nference or conclusion that Petitioner nade an
intentional "[n]aterial m sstatenent, m srepresentation, or
fraud in . . . [her] attenpt to obtain the |icensure or
appoi ntnent," Subsection 626.611(2), Florida Statutes (2004).

13. Likew se, the sinple fact that Petitioner (through
m sunder st andi ng) incorrectly answered the application question
does not show that Petitioner's conduct denonstrated a "l ack of
fitness or trustworthiness to engage in the business of
i nsurance. "

14. Notw thstanding the foregone findings, there is no
evi dence that Petitioner was under the age of 21 years when the
crime was conm tted.

15. There is no witten docunentation fromthe prosecuting
attorney evidencing the belief that Petitioner posed no
significant threat to public welfare if |icensed.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties hereto and the subject natter

hereof. 88 120.569 and 120.57(1), Fla. Stat. (2004).



17. Petitioner, as the party seeking affirmative relief,
has the burden of proof in this proceedi ng. Petitioner nust
show by a preponderance of the evidence entitlenent to the
relief sought in the request for fair hearing. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

Petitioner nust show she neets the relevant statutory criteria
in order to satisfy this burden.

18. The Departnent's Notice of Denial alleged violation of
the Florida I nsurance Code by failure to disclose current
crimnal history in the application made to the Departnent.
Section 626.11, Florida Statutes (2004), provides:

The departnent shall deny an application
for, suspend, revoke, or refuse to renew or
continue the license or appoi ntment of any
applicant, agent, title agency, adjuster,
customer representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a license or appointnent
of any such person, if it finds that as to

the applicant, |icensee, or appointee any one
or nore of the foll owi ng applicabl e grounds
exi st:

(1) Lack of one or nore of the
qualifications for the license or appointnent
as specified in this code.

(2) Material msstatenent,
m srepresentation, or fraud in obtaining the
license or appointnment or in attenpting to
obtain the |license or appointnent.



(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(14) Having been found guilty of or having
pl eaded guilty or nolo contendere to a felony
or a crinme punishable by inprisonnent of 1
year or nore under the |aw of the United
States of Anmerica or of any state thereof or
under the law of any other country which
i nvol ves noral turpitude, wi thout regard to
whet her a judgnment of conviction has been
entered by the court having jurisdiction of
such cases.

Section 626.621, Florida Statutes, in pertinent part, states:

The departnent may, in its discretion, deny
an application for, suspend, revoke, or
refuse to renew or continue the |license or
appoi nt nent of any applicant, agent,
adj uster, custoner representative, service
representative, or nmanagi ng general agent,
and it may suspend or revoke the eligibility
to hold a license or appointnent of any such
person, if it finds that as to the applicant,
| i censee, or appoi ntee any one or nore of the
foll om ng applicabl e grounds exist under
ci rcunstances for which such deni al
suspensi on, revocation, or refusal is not
mandat ory under s. 626.611:

* * *

(8) Having been found guilty of or having
pl eaded guilty or nolo contendere to a felony
or a crinme punishable by inprisonnent of 1
year or nore under the |aw of the United
States of Anerica or of any state thereof or
under the law of any other country, w thout
regard to whether a judgnent of conviction
has been entered by the court having
jurisdiction of such cases.



19. Rul es pronul gated provide guidelines and waiting
peri ods for applicants with crimnal histories and for
determ ning fitness and trustworthiness for licensure. These
gui delines and waiting periods are inplenented per directions
contained in Florida Adm nistrative Code Rule 69B-211. 042 t hat,
in pertinent part, provides that:

(1) Ceneral Policy Regarding Conduct Prior
to Licensure. The Departnment is concerned
with the | aw enforcenent record of applicants
for the purpose of ascertaining fromthose
records whether the person would represent a
significant threat to the public welfare if
i censed under Chapter 626, Florida
St at ut es.

(3)(a) The Departnent interprets Sections
626. 611(14) and 626.621(8), Florida Statutes,
whi ch subsection relate to crimnal records,
as applying to license application
proceedi ngs. The Departnent interprets those
statutes as not |imting consideration of
crimnal records to those crines of a
busi ness-rel ated nature or conmtted in a
busi ness context. Mdre specifically, it is
the Departnent's interpretation that these
statutes include crimes comritted in a non-
busi ness setting, and that such crines are
not necessarily regarded as |less serious in
the |license application context than are
crines related to business or conmmitted in a
busi ness cont ext.

20. Pursuant to Florida Adm nistrative Code Rul e 69B-
211.042(21), the felony to which Petitioner pled guilty is
classified as a "Class A" by the Departnent. See Fla. Admn

Code R 69B-211.042(21)(r). Under the Departnent's rules, a



Class Acrinme carries a waiting period of 15 years fromthe
trigger date. See Fla. Adm n. Code R 69B-211.042(8)(a). O ass
A crimes are additionally classified by the Departnent in its
rules as crimes of noral turpitude, therefore invoking the
mandat ory provi sions of Subsection 626.611(14), Florida Statutes
(2004). See Fla. Adnin. Code R 69B 211.042(21) ("The
Departnment finds that each felony crine listed in this
subsection is a crinme of noral turpitude.")

21. According to Florida Adm nistrative Code Rule 69B
211.041(11), the trigger date in this case is the date on which
an applicant was found guilty, or pled guilty, or pled nolo

contendere to a crinme. Petitioner pled guilty on Decenber 13,

2000; therefore, the initial 15-year waiting period is applied
from Decenber 13, 2000.

22. Review of the application in question revealed that
Petitioner is not entitled to mtigation of the 15-year waiting
period. See Fla. Adm n. Code R 69B-211.042(10). Petitioner's
wai ting period for the crine of child abuse runs until
Decenmber 13, 2015.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED t hat the Departnment of Financial Services enter

a final order finding that Petitioner did not attenpt to obtain
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the license at issue through naterial nisstatenent,
m srepresentation or fraud, but that Petitioner has not net the
15-year mandatory waiting period applicable to her crimnal
history and is, therefore, ineligible for licensure pursuant to
Subsection 626.611(14), Florida Statutes (2004), and denyi ng
Petitioner's request for relief.

DONE AND ENTERED this 9th day of August, 2005, in

Tal | ahassee, Leon County, Florida.

~ F®

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 9th day of August, 2005.

COPI ES FURNI SHED,

Dana M Wehle, Esquire
Department of Financial Services
612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399

Alia Baptiste Sossous
10310 Bi rdwatch Drive
Tanpa, Florida 33647
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Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miniz, Ceneral Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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